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L KRS 14A.7-030(3)(c) DOES NOT APPLY TO THE INSTANT CASE, AND
ITS ENACTMENT DOES NOT SUPPORT APPELLEE’S ARGUMENTS
OR CONSTRUCTION OF KRS 275.295(3)(c).

Appellee’s Brief begins with the faulty proposition that the “General Assembly
has now supplemented the language of the controlling statute in a manner that clearly
ratifies the holding of the lower courts in this case.”! The undersigned is unaware of any
process by which the General Assembly may “ratify” the holding of a “lower court.” The
General Assembly acts through passing statutes, and it is well-settled that statutes are not
retroactive unless the General Assembly’s intention of retroactive application is expressly
stated.”> Appellee does not argue or suggest that the General Assembly made application
of KRS 14A.7-030(3)(c) retroactive. It clearly did not. Therefore, the new statute does
not, and cannot, control in the instant c;asé.‘ ‘

Appeilee argues that tﬁe 2012 enactment Qf KRS 1'4A.-7-030(3-)(§) “confirm[s]”
her interpretation of KRS 275.295(3)(c).> A§ evidence of the General Assembly’s

-purported intent in exiacting KRS 14A.7—030(3)(cj, Appeilée cites only a 15w joﬁfnal :
article authored by Hon. Thomas Ruﬂédge, a law part'ﬁer ‘of Apﬁellee’s counsel.
Appellee éigués that his partner’s law journal article “explains the General Asiéembly‘s
reason for 'making these amél_:ldﬁeﬂts;” and then further posits'thét the new statute is a
rejcctioh' of Forleo. A ieﬁg of the‘iaiir?jb'urhél article iﬁa’y,’ at best, be said to reflect
Mr. Rutledge’s personal disagreement with the result feached by the Forleo Court and his
“reason” for lobbying the General Assembly for passage of KRS 14A.7-030(3)(c), but it
does not ﬁrbvide any insight mto ’the'féésoning of the General Assembly or its intention

in enacting thdt statute.

! Appetlee’s Erieﬁ p. i
2 See KRS § 446.080(3) (“No statute shall be construed to be retroactive, unless expressly so declared”).

3 Appellee’s Brief, p. 21.




KRS 14A.7-030(3)(c) is the codlﬁcatlon of House Bill 341 (“the Blﬂ”) The Bill
was presented to the House Judiciary Committee on February 22,.2012. The entire Bill
was discussed for approximately six (6) minutes prior to a vote being taken®, See Partial
Ttanscﬁpt, Appendix 1.> There was no ‘testimony before the Committee concerning those
sections of the Bill that would become KRS 14A.7-030, much less Subsection 3Xc) in
particular. . There were no statements of arguments about the Forleo case. The only
provisions ‘of the’ Bitl about which - the Committee heard specific “testimony were
amendrhents to the Statutory Trust Act. There was absolutely no discussion of the
statutory provision at issue here, or, in particulat, the new language adopted in Subsection
(3)(c) pertajning to the -liability of agents that could give insight into the General
Assemblj;f’s intention in adopting that sp"eci'ﬁa Sutnsectioh. Altﬁaugh Appellee’s Gitation
to Mr. Rutledge is logical give‘n' his felatiahsi]ip to Appéllea’s counsel, it does i16t
constitute any evidence stxrrounding the intention of the actuat legislvature.

Finally, that the Geﬁera] Assembly chose to amend the statuté ‘in’ 2012 only
demonstrates the propnety of Appellant’s pos1t10n As the Fairbanks Couit explained:

When we interpret a statute we attempt to ascertam and effectuate the

intent of the General Assembly. We also construe the statute in such a

way that, if possible; no part of it will bé rendered meaningless or
ineffectual. We neither add to nor subtract from the statute.

A video record of the February 22, 2012 House Judiciary Committeg meeting is available at http://’www.ket.org/cgi-
bin/cheetah/watelr videopl?nola=WGAQS+013126. The Court may take judicial notice of the records and actions of
the General Assembly. See generally Fox v. Grayson, 317 S.W.3d 1, 18 (Ky. 2010) (Supreme Court would take
judicial notice of legislative record as the Court may “properly sua sponte consider documnents available to the general
public™); Polley v.-Allen, 132 S.W3d 223, 226 (Ky. App. 2004) (*A court may properly take judicial notice of public
records and government documents, including public records and government documents available from reliable
sources on the internet.”).
sAppe}lant prepered this unofficial transcript of the February 22, 2012 meeting for the:Court’s convenience based upon
the video record clted in footnote 4.




Fairbanks Arctic Blind Co. v. Prather & Associates, Inc., 198 S.W.3d 143,
145 (Ky. App. 2005).

Appellee’s interpretation in this case of KRS 275. 295 would render KRS
14A.7-030(3)(c) meaningless. In eServices, LLC v. Energy Purchasing, Inc., 2012
WLA04957 (E.D. Ky. 2012) (unpublished), Judge Coifinan opined:

. while the statute [KRS 275.295] is indeed silent on the issue of
* personal liability, it does not need to explicitly provide for limited liability
. because the concept of limited Hability is, as discussed above, an inherent .
' part of a corporation “carrying on its business.” To exclude the corporate

shield against personal liability from the corporation's business is to add

meaning to the statute that is not présent on its face See Fazrbanks at 145.

Id. at *2.

Appéllee cannot have it both ways. If the eServices Court’s interpretation of KRS
‘27:5.295.(3)(0) were to be considered cérréct, thien' there v;rould' have been ﬁo need to
amend the statute to add Subsection (3)c) addressing the issue of individual officers’
liability, This interpfetatidn would be inconsistent with well-settled rules of statutory
constrt;tcﬁ.on.6

" This same quandiry is presented if the Court considérs correct the reasoning
found in Eve'v. Cosmo’s, LLC,7.a‘1_l'so._ cited by Appellee. .Tl'lqre, the plaintiff directed the
Court to the provision of KRS 275.295(3)(c) stating that upo reinstatement “the limited
liability company shall rosume’ carrying on business.” The plaintiff argued that this
language “impl[ies] that the Kentucky legislature only intended that LLC members
* receive LLC 'I;rbtéctidn after the reinstatement.” Jd. at 9. “The Cosmos Court held:

The Court fej ects‘PIaiﬁtiﬁ’s tortured reading of the statite for a 'couple'of
reasons. First, if the Ie‘_gislature Wanted _t_q incIudc ihat caveat in the

' See generally Kennedy v. Kentucky Bd. of Pharmacy; 799 8.W.2d 58, 60 (Ky. App 1990) (“1t is basic that in
construmg a statute the courts must examine énd give effect to cach word, clause of sentence that allows for
reasonableness.™).

7 Case No. 06-188-DLB, Memorandum Order (E.D. Ky. Mar. 27, 2008).
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's.tét'u.te,‘ tﬂey could have done 'so,.arid secoﬁd,' the Court believes the plam
and ordinary meaning of the statute controls. Id.

Again, if the personal liability of officers and/or members were truly resolved by
giving KRS-275.295(3)(c) its “plain meaning,” the additional provistons of KRS
14A.7-030(3)(c) would bave been unnccessary.

. The only logical conclusion; 'which'p'ro{rides--a reasonable interpretation of both.
statutes, KRS 275.295, in effect in 2006, and KRS 14A.7-030(3)(c) enacted in 2012, is
that the former did not in fact address personal liability of officers (as opposed to the
liability of the corporation for interim acts), and that the General Assémbly (following
lobbying- efforts and tesﬁﬁoﬁy from Appellee’s counscl;s lawl partner) changed the
statute to address the personal liability of agents of the LLC subsequent to this case.

IL. THE “RELATION BACK” RULE DOES NOT APPLY IN THIS‘CASE.
Appellée urges the Court to adopt the Fairbahk;s* Court’s consfruction of KRS
275.295 over the Forleo Cotrt’s holding. Appe‘ﬂce:asserts that her position is supported
by the purported “plain language” of KRS 275.295. " As seen above, this argument is
inconsistent with the subsequent enactment of KRS 14A.7-030(3)(c).
Appéllée cites Fairbanks, which hg:ld that KRS 275.295(3)(c) “validates_any

action taken by a corporation between the time it was administratively dissolved and

8 As explained more fully in Appellant"s Brief, the above

the date of its reinstafement,
Ianguage of 'Fairbanks makes clear that KRS 275.295 was intended to address only the
corporation’s liability for interim acts. Neither the statute, nor Fairbanks, speaks to the
liability of thé‘ individual actors who happen to be officers. The Court may not read into

the applicable statute provisions that are simply not there.

® Fairbanks, supra ot 146; Appellee’s Brief at p. 11 (emphasis added).
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Attempting to distinguish Forleo, Appellee can argue only that “in Forleo, the
~ corporation was not reinstated until after the trial court had already entered judgment

against the individual defendants.”

Appellee gratuitously ignores that in her own case,
she did not-.bo}:ﬁer 1o reinstate her LLC until after s_he had been vserved with 'a Summons
and Complaint in.the instant case. ' Appellee does not explain why.conceptually (or
legally) it should matter whether the LLC is reinstated after ajudgment is entered against
the individuél or after she is served with a Summons and Complaint alleging acts by her
individually for her personal benefit. In both instances, the reinstatement is clearly an
after-the-fact act designed to circumyent liability for conduct undertaken by an individual
who was not acting through an active LLC.

It is quite felling even today that -Elegant'In.teriors,' LIC was once again .djs'solvec.l,
this time on September 10, 2011, immiediately following the Court of Appeals” August
26, 2011 Opinion in the instant matter.”® There is rio evidence in the record that Elegant
Ihteﬁors, LLC has conducted arny business since it was first dissolved.” Yet Appellee
\irges an interpretation of KRS 275.295 that would permit Her to use the personal Hability
“shield” that the General Assembly intended to provide to limited liability companies
actually doing business in Kentucky. This sort of gamesmanship is foreclosed by the
sotind reasoning of the Forleo Court. '

" The additional cases cited bjr"ApﬁéHée are distinguishable.> For ¢xaniple,‘ in

Frederic G. Krapf & Som;, Inc. v. Gorson, 243 A.2d 713 (Del. 1968), the plaintiff, Krapf

Appcllt:e § Brief: p. 13 : :

10 See Secretary of State Informatmn, Appendm 2 hcrcto Thf: Court may take judicial notice of this pubhc record. See
znﬁa atp. 2, fn. L.

Y Shannon abandoned the prcrmses on Ju.ne 'l 2006, See infraatp. 10; Appendlx 3 Hereto. ’

2 Appellee confidently declares that the “majority of other states™ support its reading of KRS 275.295. Appellee’s
Brief, p. 17. In support of this statement, Appellee cites only three cases — two applying Missouri law, and one from

5.




& Son, sﬁedl the president and shar-ehoider of WMgon Boneless- Béef Company. The
plaintiff had entered into a contract for the building of a slaughter house in late 1962.
‘Like the instant case, the corporation was dissolved af the time the contract was executed.
However, unlike the instant case, it'was undisputed that “[b]oth Krapf & Son and Gorson
_' at'‘the time thnded the obligation 1o be that of the corporation.” .Id. at 714. Moreover,
the statute at issue, under ‘which the Court found that Gorson was not personaﬂy liable for
the debt, was significantly different from KRS -275.295(3)(c). The Court cited a
~provision .of the Delaware codé that “provide[d] that upon reinstatement of a charter all
-contracts and other matters done and performed by the éorporate officers during the .
- time the charter was inoperative shall be validated, and be the exclusive liability of the
corporation.” Id. at 715, citing Del.C. § 312(3)" (emphasis added).

KRS 275.295(3)(c), contrarily, simply does not address the issué of the corporate
officers per: sonal habﬂlty Rather it makes clear that the corporatxon remains liablé for
acts of the corporatlon undertaken durmg thc penod of dlssolu‘uon If KRS 275. 295(3)(0)
had actually address'ed that issue, as the DeIaware statute dld, the General Asscmbly
would not have enacted Subsection (3;)(0) of KR.S"MAJ:—OZ.% 0, :thcre would have l;een o
ieed for that Subsection.  It'is weli-settled that th& Court st inferpret statutes in a

manner that give meaning to all piovisions and each and eve'i*'y"ﬁf‘v"i)r’d:.'13j

€.

Colorado, for a grand total of two jurisdictions. Appellee’s Brief, pp. 17-19. Appeliant has cited case law from
Vermont, New York, Illinois, Iowa, Tennessee, Virginia and Kentucky in support of its position. See’ Appellant’s
Brief, p. 25-34 and Exhibit 17 to Appellant’s Bnef Appeﬂant has additionally located case law from Oregen and
Oklahoma that, support its position.- In Lents, Ine. v. Borstad, 445 P.2d 597 (Or. 1968), for example, the Oregon
Supreme Court held thaf reinstatement of & corporation did not relieve the corpordte president for Hability under a
contract even where (unlike the instant case) the contract was executed when the corporate-charter was valid. /d. at
598: See aiso. Nicholas-Homeshield, Inc. . Mid- Amertcan Construction Supgply, Inc... 643.P.2d 309 (Okla. 1982)
'(officers of corporation Tablé for debis incurred by oorporanon “diring theé' pcnod of © suspensmn’) Lents and
Nicholas-Homeshizld are attached hereto as Appendix 4,

"B See Kennedy, sipra’at 90; infraatp. 3.
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Bergy B.‘roti;ers; Inc'. "13. 'Zéelé;id Fe-eder Pig, Inc., 327 N.W.2d 305 (Mich. 1982),
is-also distinguishable. In Bergy, the Court emphasized that it was undisputed that that
the debt was incurred in the corporation’s name and not in-the name of the corporate
officer. The Court explained: “In cases such as these, it is often a difficult question
whether the -d'ebtor considered that he was dealing with the ébrp‘oraﬁon or the individual.
This issue is not present here.” Id at 30.5-06.. Contrarily, in ﬂ]lS case, it is clear that
Shannon rcprésent__é:d to Apgel'l_a_ir‘lt'v that .s}ie'was’_acting md1v1dua11y (through her own
prg;pal:a;ci.o'lla and exec.uti;)r'; of the Mar‘-c.h- 200l6x Re-l‘e-ase,‘ proﬁﬁing for _her. personal
responsibility of the Lease payrhents going forward ana release of aﬁy i)tior claims
against her personally), and fm_'ther signed the Lease m an ind.ividual capacity.'*

ﬁafshrﬁdn Construction & Electric, .Inc. v. Witte, 2012 WL 2471445 (Ky. App.
2012) (uhpublishedj, an ﬁnreported‘Kentucky case cited by Appellee, is also inapﬁlicable.
There, the Court held that the frial court eréed in denying the iridividual defendants’
motion td dismiss the plaintiff’s complaint. The individual defeﬁdants w;:re owners of a
construction company. The plaintiﬁ's sued thc con_aﬁany and thé' individual defendants
alleging breach of a contract to construct a residential home. The Court held that the
defendants Were not individually liable under the contract, but it was undispﬁted that “the
cdrporatibn was active when they enfered into a 'cdxitrabﬁlai" relationship with the
[plaintiffs] in March 2007.” Id. at *2. The corporation was dissolved in November 2007.

Id. at *1. The casé is theiefore actually consistent withi the result tirged by Appellant, as

the contracting party was held liable for thie bargain it made.

' See Release, Exhibit 4 to Appellant’s Brief,




The Court in Dolphin Offshore Partners, L.P. v, Industrial Resources ‘
Corporation, 499 F.Supp.2d 1025 (E.D. Tenﬁ. 2007), made. this very point. There, the
corporate president executed a confract when the corporation had been administratively
dissolved. T.he'Court held the president’s estate Hable ueder the contract. Applying
Kentucky law and dlscussmg the relatlonshlp between Forleo and Fairbanks at length
the Court determmed that Falrbanks was dlstmgmshable because the issue of officer
liability “was not before that court.” Additionali}g the Court reasor'led, “Fairbanky and
Forleo share .an‘im]aorta—ﬁt common theme c‘)f'holding centracting parties resp’onsible for
the bargains they make.”" Id. at 1027."
| - As was the case in Forieo and Dolphin, Appellant’s interpretation of the statute at
issﬁe would éimply have the-effect‘bf holding Ithe contracting party liable for the bargam
she made. It would pfevént the stre.tegic misuse ‘and"abuée of the corporate for.n‘ir that is
evideﬁced, in this case, by Shannon r'e'inetating the LLC ohly after she was served with a
Summons and Complaint, paying the annual filing fees (but not conducting any business
througii the LLC) during the pendeficy of the litigation to support her “rélation back”
ar'gurr_;.en't in tile lower courts, and then Sﬁée ‘again permitting dissolution of the LLC once
‘the Court of Appeals ruled in her fe.vor anel against pereonal liability. There were eo such
edngidéfa‘tioné; at is"sﬁe.in'Bei‘gy, Harekman, ‘or Krapf& Sons. 'S

UL “SHANNON INDIVIDUALLY ASSUMED LIABILITY UNDER THE LEASE.
Appellee argucs that the Lease is “plain ‘and unambiguots” that Elega'nt. Interiors,

LLC is the tenant, dnd not her, based on a recitation in the ‘introductions of the Lease

15 Tndeed, the instant case presents an even better arsument for personal liability than Dolphin. In Dolpkin, it was
undisputed that the president executed the contract signed the contract designating a coiporate capacity, while here,
Sharmon signed the Lease in her mdmdual capaclty and not as “member” or “manager” of the LLC, See Dolphin,
supra at 1026,

1 Likewise, in Eve v. Cosmo’s, LLC, supra, also cited by Appellee, there was sxmply no issue of hoIdmg the proper
party liable for contractal obligations — the case conterned tort claims only.
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1

refenlng 0 “Elegant lrrter'iors, a'l,LC oo'rporatioﬁ.””. Howe\rer, the Lease also recites
that it is a Lease for “Ann Shannon,” and Shannon further signed the Lease'® without any
corporate designation.”

At most, the language of the Lease can be said to have been ambiguous as to the
tenant’s idenitity 2" Tt is .weﬂ-éettled ‘that extrinsi¢ evidence is arlozlissible to determine the
parties’ mtent under these crrcumstances 21 Whlle Shannon obv1ously w15hes to drstance.
herself from the Release prepared b}; her own hand 2 1t clearly demonstrates hier intention
to be personally. liable for the rent for the down-sized spaee going forward. In exchange
for that promise, Appellant agreed to reduce the space, reduce the rent going forward and.
further paid to partition the rental spaee- (to decrease Shannon’s monthly rental expense)
at-his own cost.?

Apr)ellee argues that Appellant was “on notice that he was dealing with a limited
liaBilitj; entity’5 in March 2006 because Shannon purportedly paid rent through checks

24 i
»2*  The record reflects,

“drawn from the Elegant Interiors, LLC’s corporate account.
howe\fer, that constru¢tion 6n the partitioned space was 'eornplefed on April 30, 2006.%°

Shannon closed her store of June 1, 2006, On Jine 6, 2006, Appellant sent a letfer to

17 Appeliee’s Brief, p. 24.
" The document signed as the March 2006 Lease was thie 2004 Lease with handwritten edits by the part:es for their
new agreement. Neither had counsel for the 2006 transaction.
19 See Exhibit 5 to Appellant’s Brief.
It should be noted that Appellant does not have to prove that Shannon was mdmclually the ténant under the Lease in
order to prevail under the holdings of Forleo and Dolphin. The Loase was indisputably executed months after the LLC
had beer dissolved, and KRS 275.295 coes not provide & corporite officer with lmited 11ab111ty vnder those
circumstances, See inffa at pp. 4-8.
2V [ K Comstock & Co., Inc. v. Becon Const. Co., 932 F. Supp. 948, 965 (E.D. Ky. 1954).
= Appellee argues that the Lease was prepared by Appellant and should be construed in'Appellee’s favor. Appellee’s
Brief, at p. 29. Of course, Appellant srmply ignores that she prepared the Release and presented it to Appella.nt, and
that document must therefore be construed in Appellant’s favor The combination of the two documents comprises the
agreement of the parties.
*The notion that Appellant would allow the defaulted tenant (LLC) to downsize, reduce rent, not pay the an-earage and
the Appellant pays for the space fit-up is simply not fathomable.” '

Appellee s Brief, p. 24.

2 See Affidavit of Gary Larkin, part of collective Exhibit 3 to Appellant’s Brief.
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Shannon'indiv_idualbf informing her that he had not received “your rent for the month of
June.”? . At most, rent would havé been due for two (2) months in the time between the
execution of the new Lease and Shannon vacatirtg the premises. However, it is clear
that rent went unpaid, which precipitated the forcible detainer proceedings. Appellee
brought the forc1ble detainer proceedmgs against “Ann - Shannon d/b/a Elegant

= Thcrefore the only documentary ev1dence m the rccord reflects that

.Intenors
Appellant beheved that he ‘was dealmg w1th Shannon mdlwduallv followmg execution of
tha new Lease in March 2008 %

Finally, the terms of the Release prepared by Shannon and relied'upotl in good
“faith by Appellant clearly meet the requirements of RIF 2000 v. Clay Ward Agency, and -
constifuite a writtén, unequivocal assumption of liability under the new Lease.”
V. CONCLUSION | o |
» This Court should follow the analysis of thé Forleo and 'Dolph‘i?'z' Courts. ‘An oral

érgﬁment is clearly ﬁecéssary given Appellee’s reliance on a 2012 statuté for events in

2006.
" Resp tfully sublmt‘ed
Constttn bl
Carroll M, Redford, 11T
ATTORNEYS FOR APPELLANT,
RICK PANNELL
See Appendix 5 hereto,

27 See Foreible Detainer Complaint and Summons Exhibit 6 to Appcllant’s Bncf

= Appellee also atiempits to support her position by reference to the language of Appeflant’s Complaint. “This red
herring is obviously undermined by the fact that Appellent sued Shannon individualiy in the Complaini, Appellee
decries that “the Release is not even mentioned in ths Complaint.” It is well-seftied that Keritucky is a notice pleading
state. V.S, v. Cari., Cabinet jor Human Resources, 706 $.W.2d 420 (Ky.-App. 1986).” The language of the Complaint
was sufficient to state claims against Appelles (who did not move for dismissal of the individual claims agamst her,
instead reinstating her former LLC to attempt to cscapc hablllty under the Lease).

# 320 S.W.3d 654 (Ky. 2010), - .
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