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INTRODUCUTION
This appeal is on discretionary review from the Court of Appeals
affirmance of a Crittenden Circuit Court judgment sentencing appellant to five years

imprisonment in accord with the offer entered on a plea agreement including felony pre-

- trial diversion.




STATEMENT REGARDING ORAL ARGUMENT

The within case appears to present a unique issue for which oral argument
is sometimes desirable; however, given the brevity and simplicity of the issue, the

Commonwealth does not believe that oral argument is warranted.
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COUNTERSTATEMENT OF THE CASE

Appellant was indicted in Crittenden Circuit Court for felony possession
of drug paraphernalia as a second or. subsequent offense. (TR 14). Prior to trial, with the
agreement of the Commonwealth’s Attorney, appellant entered a guilty plea in exchange
for a recommendation for pre-trial diversion and a five year prison senfence. (TR 36-38). |
As part of her motion for.pre-trial diversion, appellant specifically agreed that upon any
~ violation of the terms of the agreement the court may impose the recommended five year
sentence. (TR 39-40). As part of the order granting pre-trial diversion order also signed
and agreed to by appellant, the court could impose a sentence equal to that five year
sentence recommended by the prosecutor. (TR 42-43). |

On October 14, 2010, the court entered an order voiding pre-trial diversion
for the appellant. (TR 67). At éentencing the following month, the appellant moved for
sentencing as a misdemeanor pursuant to the amendment of KRS 218A.500(5) by the
2010 General Assembly. (CD 11/22/10 12:41:24). The trial court denied the motion
agreeing with the Commonwealth that it needed to consent as an affected party under
KRS 446.110. (CD 11/22/10 12:54:20). An appeal to the Kentucky Court of Appeals
was taken from judgment entered in accord with the recommendation of the
Commonwealth. |

' Thé Kentucky Court of Appeals agreed with the Crittenden Circuit Court
that the CommonWealth must consent but not because it was an affected party but instead
because appellant had entered into a plea agreement with the Commonwealth and that jts

agreement was necessary because plea agreements are binding contracts and interpreted




according to ordinary contract principles. This court granted appellant’s motion for
discretionary review.
- ARGUMENT .

THE CRITTENDEN CIRCUIT COURT DID NOT

ERR IN SENTENCING APPELLANT UNDER THE

PRIOR FELONY PROVISIONS Of KRS 218A.500(5)

WHICH APPELLANT HAD AGREED WOULD BE

APPLICABLE AT THE TIME THAT SHE ENTERED

INTO A PLEA AGREEMENT WITH THE

COMMONWEALTH.

The sole question on review is whether-appeﬂant was unilaterally entitled
to the mitigating benefits of the amendment to KRS 218A;500(5) by the 2010 legislature
or whether Commonwealth’s consent was necessary for appellant to receive the benefits as
appellant had entered into a plea agreement with the Commonwealth. The trial court ruled
that the Commonwealth needed to consent under KRS 446.110. KRS 446.110 in part
reads “[n}o new law shall be construed to...in any way whatever to affect any. . right
accrued or claim arising before the new law takes effect” but otherwise allows a mltlgated

.punishment to be applied with the consent of the party affected.

Considering Commonwealth v. Phon, 17 S.W.3d 106 (Ky. 2000)(holding

défendant’s consent was necessary) the trial court’s ruling might at first glance be
considered incorrect. However, the present case involves a dynamic not involved in the
analysis of Phon in that this was a sentencing following an unsuccessful pre-trial diversion
pursuant to a plea agreement and it is upon this djmamjc that the Court of Appeals held

that the Commonwealth’s consent was necessary.




A pléa agreement is a binding contract and interpreted under contract law,
See Elmore v. Commonwealth, 236 S.W.3d 623 (Ky. App. 2007). In such an agre’ement,
both the defendant and the Commonwealth are parties and herein the Commonwealth’s
consent was needed not only for the plea agreement but for appellant to enter pre-trial
diversion and receive the agreed upon sentence. See Flynt v. Commonwealth, 105 S.W.3d
415 (Ky. 2003).

As ndted in the Counterstatement, as part of her motion for pre-trial
diversion, apl;ellant specifically agreed that upon any violation of the terms of the
agreement the court may impose the recommended five year sentenée. (See TR 39-40).
| And as part of the order granting pre-trial diversion order also signed and agreed to by
appellant, the court accepted and memorialized that it co_uld imposé a sentencre equal to
tﬁat five year sentence recommended by the prosecutor. (TR 42-43). Appellant, however,
would not have received the plea 'bargain and benefit of prejtrial diversion without the
Cominonwealth’s agreement. Phon. |

The plea agreement is an otherwise binding contract between the
Commonwealth and appellant. See Hensley v. Commonwealth, 217 S.W.3d 885, 887 (Ky.
App. 2007). Appellant received the full benefit of her agreement and as a party to the
agreement the Commonwealth would have a right to have the court enforce the obligations
she otherwise agreed upon to receive the benefits in that agreement the same és any other

contract to the extent they did not violate the applicable law at the time of the agreement.

See Mc Clanahan v. Commonwealth, 308 S.W.3d 694 (Ky. 2010).




And since the Commonwealth was a party to the agreement, its consent was necessary to
change the terms thereof or to otherwise sentence appellant under any change in the law.

Reversal now is otherwise unwarranted, .
CONCLUSION

For all the foregoing reasons, the Commonwealth respectfully submits that
 the judgment of the Crittenden Circuit Court and the opinion of the Court of Appeals be

affirmed.
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