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citation of additional suthority.




i. 1nis Court’s precedent and the facts of this case support
reversing the Court of Annsals’ oninion,
The Circuit Co tly refused to revoke Tara Lynn Whitcomb's

probation because more than five years had passed after the expiration of her
probatior_.ary riod. “ITihis Court has stated unequivocally @ revocatzo
must occur prior to the expiration . . . of probation.” Conrad v. Evridge, 315
S.W.3d 313, 315 (Ky. 2ULG)\qu0t1ng KRS 533. 020(1)).” Miller v.
Commonuwealih, 351 S.W.3d 801,[80’? (Ky. 2013 emphasis added in AMiller).
Miller, continuing to affirmingly cite Conrad v. Euridge, stated “that both the
hearing ﬁnd the revocation must occur ‘before the probationary period
expires’ and that ‘[tthe circuit court hag no jurisdiction to revoke .

probation, or to hold a revocation hearing, after that time.” 351 5.W.3d at

807. The Appellee’s argument to the contrary proves to be unconvincing,

The Appelice emphasizes the 1ast phrase of KRS 533.020{4), “and
probation . . . has not been revoked” in support of reveking probation after
the five year period expires. The Appellee misinterprots this Ianguage by
argumg that the probationary period is indefinitely extended whenever a
circuif court has issued a warrant but probation hae\. not been revoked. Brief

for Appellee, 2-3. Gver and against the Appellee’s position, Tara reasseris

and reaffirms her explication of KRS 533.020(4). Brief for Appellant, 5-8.
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with the statutory language and Conrad v. Euridge.

The last gcentence of KRS 533.020(4) reads: “Upon completion of the

nrobationary period . . ., the defendant shall be deemed finaily discharged,

e

provided no warrant issued by the court is pending against him, and

-

z» Y
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probation . .. has not been revoked.™ This sentence expiains the only way a i

R

probation period will not automatically expire once its time has run: a

warrant was issued that led to revocation of a defendant’s prohation before
the probationary period expired. Even if a warrant has been issued before the
expiration of the probationary period, probation shall he finally discharged

unless revocation also occurs before the expiration of the probationary period.

§

This interpretation honors the plain language of the sfatute and conforms to

n

Conrad v. Evridge and Miller,

ol

Sheuld this Court disagree and find the nrobationary period was tolled,

Tara reasserts her argument raised in Issue Il in the Brief for Appellant (8-

1

14) and notes that the Appeliee failed to adequately respond o her argument
that the decade of inactivity by the probation officer, the nolice, and the

1 4

prosecution was not reasonable go that feliing is inappropriate in this case.

IWhile references to probation with an alternstive sentence and conditional discharge
have been omitted to increase clarity and improve readability, the same reasoning applies to
these alternative forms of release,

(iJ
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Even if tolling the probationary period did apply in this case—which Tara

A

steadfastly asserts is inapposite given the statutory limitations and this
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Court’s precedent—revocation would not be a
430.3106 requires a judge to make three findings before revoking probation:

1

that the viclation constituted g significant risk
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to the victims, the probationer, or the community; and 3) that the probationer

2}

cannot be appropriately managed in the community.2

The facts of Tara’s case do not support a finding for either point two or

decade after she failed to report, she got

point three. During the ensuin
married, had children, stayed at home with them so her husband could work,
and committed no new offenses. VR No. 2: 1/28/11; 11:58:15: Brief for

Appellant, 2-3, 12-13. A decade of history proves she was not a significant

risk to anyone.

Further, Tara's situation is an instance where less supervision would be,
and in fact was, more effective. KRS 535.020(3) provides for conditional

Lok Fig 1

discharge if the court “is of the opinion that the defendant should conduct

himself according to conditions determined by the court but that

*Tara acknowledges that KRS 435.3106 had not taken effect at hm revocation heaving on
February 11, 2011, Psv ever, should Tara's case be remanded fo er proceedings, this
new procedure would apply to her case: “procedural a_ueradmer-ts—ﬁ]hobe amendments
which apply to the in-court PrOCEdl'll‘Bb and remedies which are used in handling pending
litigation . . —are to be retroactively appl;ed n-gi-powers concerns) so

that the proceed_igs shail conform, so far as practwabie to the laws in foree at the time of
such proceedings.” Rodgers v. Commonuwealth, 285 8. W .84 740, 751 (Ky. 2009){citations and
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egsentially unsuperviged probation, which Tara completed in a de facto

manner. Tara flourished over the 11 years that passed after she pled guilty.

e L 1 4 e & r M 11
Had legs supervision been ordered back in 2000, Tara wounld have completed
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managed in the community. Thus, revocation would not be appropriate in

Tara’s case.

For these reasons, and those stated in the Brief for Appellant, Tara Lynn
Whitcomb respectfully requests this Court to reverse the Court of Appeals’

opinion and reinstate the Cireuit Court’s Orde
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against her. Tara also requests any and all other relief this Court determmines

it

& appropriate.
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