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REPLY BRIEF

For his reply to the responsive brief filed by the Appellee (hereinafter “Dena’) the
Appellant (hereinafter “Shane™) reaffirms everything stated in his brief and further states
as follows:

KRS 403.340 does specifically require “affidavits”, however it does not
specifically state that the affidavits are a prerequisite to a court acquiring subject matter
jurisdiction. The affidavits are required by statute but the metamorphosis of that statutory
requirement into a jurisdictional one is entirely judicial in nature. As the concurring
opinion from the Court of Appeals correctly points out, the “holding” in Petry v. Cain,
987 S.W.2d 786 (Ky. 1999) that the affidavit requirement is jurisdictional was both
erroneous as well as dictum (Appendix 1 to Appellant’s brief, p 6).

Further, the issue of the existence of sufficient number of affidavits was not raised
during the trial or before the Court of Appeals because there was never any question that
there were sufficient number of affidavits- Dena has only ever questioned the sufficiency
of the multiple affidavits which accompanied Shane’s motion. Her present argument that
the affidavits “appear” to be forged is an issue that should have been properly raised
before the trial court and the Court of Appeals. However, it was not. It is unrefuted that
the trial court was presented these affidavits in support of Shane’s motion when it was
filed in 2007. K is also unrefuted that the Court of Appeals could not have based their
decision on review of these affidavits because the affidavits were omitted from the record
on appeal.

Dena’s argument regarding the incorporation of the custody order into the divorce

decree confuses the issues of custody and timesharing. As Dena admits, the April 18,
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2005 order “granted the parties joint custody” (Appellee’s Brief, p. 5). The fact that the
parties may have proceeded to enter into subsequent visitation agreements had no bearing
on the grant of joint custody. As stated in Pennington v. Marcum, 266 S.W.3d 759,

767 (Ky.2008), «...changing how much time a child spends with each parent does not
change the legal nature of the custody ordered in the decree”. KRS 403.280 provides a
mechanism by which a party may secure a temporary custody order, but that is not what
occurred with the April 18, 2005 order granting joint custody to the parties. The grant of
custody in this order may have been interlocutory, but it was not temporary, as evidenced
by the fact that it was incorporated verbatim into the divorce decree. Shane’s argument is
simply that in cases such as this, where permanent custody is established prior to the
entry of the decree, and the decree merely incorporates the prior custody order verbatim,
that motions to modify that custody order should relate back to the time of entry of the
actual custody order, not the mere incorporation into the divorce decree. The reason for
this is clear. As Appellee correctly points out, the statutory scheme was enacted for the
purpose of creating stability (Appellee’s brief, p.3). However, this purpose is subverted
when the entry of the divorce decree is delayed beyond the entry of the relevant custody
order. A rule that allows the two year requirement of KRS 403.340(2) to relate back to
the actual custody order would create uniformity in application of the statute instead of
allowing the peculiarities and complexities of an entire divorce proceeding to artificially
extend the time requirements as set out by the statute with respect to custody alone.
Dena’s arguments with respect to the process of appealing a custody decision are
misplaced as Shane’s argument merely concerns the process set out in KRS 403.340(2) to

request a modification of a prior custody order, not an appeal of same.
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The record now reflects that Shane’s motion to modify custody was, in fact,
supported by a sufficient number of affidavits, and even if that were not true the motion
to modify custody was filed more than two years after the entry of the order it sought to
modify. In addition, the affidavit requirements of KRS 403.340 should not be interpreted
as a requirement to the trial court obtaining subject matter jurisdiction over a motion to
modify custody. As such, and for the any or all of the reasons set forth in Shane’ brief,

the decision of the Court of Appeals should be reversed.

Respectfully submitted,
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