


INTRODUCTION -

“This case is before this Court following its granting of a ﬁ_otion for
discretioriaryl ‘i‘eview following the adverse ruling of the Court of Appeals from a
judgment in which Ethan Hughes was convicted of second-degree rape and
sentenced fo ten years in prison .

There are 13 discs o§erall, but the trial is contained on one CI:), labeled as
4B, with the date of 1/27/12. Tt is cited herein simply és VR No. 1 with the date,

1/27/12, and references to the trial will be in the standard manner.

STATEMENT CONCERNING ORAL ARGUMENT

Movant welcomes Oral Argument if this Court deems it necessary.
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‘ STATEMENT OF THE CASE |
Eﬂ:tén Hu.g;hes,. who had just turned 19 years old at the time of the offense, is now.

servmg a 10 year sentence for second-degree rape. The sexual encounter which is the
basis of the charge came to light after the birth of a child to the 12-year-old victim CH,
Which caught the attention of authorities. In a true rarity in the court system, there is
virtually no dispute of any important facts in this case. The only issue in the case was
whether Hughes believed that CH was 16 years old. Not only did CH admit that she_ told
Hughes she was 16. VR No. 1: 1/27/12; 01:29:27, but she further testified that she
thought Hughes believed her. 1d. 01 :32:28. Hughes testified that he did in fact believe
her. Each testified similarly that’ Huéhes learned CH’s age much later when her mother
called Hughes sometime after CH learned she was pregnant and informed Hughes that
~ CH was only 12 years old. Id. 03:26:29. Hughes testified that he was very angry when he
leafned her true age, and insisted that he had believed her when she told him that she was
16. | |

Hughes and CH each testified that tﬁey had spoken on the phone before meeting
in person, but met for the first time on an early August night in 2008, when the sexﬁﬁl
encounter occurred. CH said Hughes was at her residence along with anotherr girl for a
time, and CH’s mother was also tﬁere._Id. 01:24:04. At some point, CH and her mother
went fo bed, leaving Hughes alone on the couch watching television.

7 CH testified that she got up to get something to eat, then walked in and sat down
beside'Hughes on the couch. CH’s description of what happened next was succinct. They
. were watching a movie “for a minute” then one thing led to another, and they 'ha.d sex. Id.

01:26:45. Hughes testified that he asked CH if she had a condom and she said she did




not. Id. 03:47:58. Hughes then stayed at the house, leaving and returning periodically
over the three-day weekend (CH’s mother was also present). CH testified that they had
sex three times dunng that weeisend, and that was the end of it. Id. 01:27:40.

What finally brought the matter to the attention of the authorities was when the
. Cabinet for Human Résdu:rces le;arned that a 12-year-olci had given birth to a-child. After
the investigation began concerning the identity of the fatﬁer, DNA tests ultimately.
| confirmed Hﬁghes as the father. Alt]_:lough he was not the first suspected father, this fact
;:ame out only in chambers and not in fronf of the jury.

After learning that he was the father Hughes testified that he was a frequent
visitor at CH’s residence and helped care for the child. The only question to be
determined‘ in the trial was whether Hughes believed CH was 16 years old, as he claimed -
and CH confirmed. Hughes testified that he believed CH when she told him she was 16,.
and CH also testified that she thought he believed her. Id. 01:32:28. In a genuine rarity,
: the_ jury apparently Adid not believe either the accused or ﬁe accuser.

The Court of Appeals, in a 2-1decision, affirmed the judgment of the trial court,
spcciﬁdally rejecting _each of the following arguments. T]:LeACo.urt granted discretionary
review. |

Additional relevant information will be set forth in the arguments.




ARGUMENT ONE
H'UG]E[ES 'WAS DENIED DUE PROCESS OF LAW UNDER THE
. FOURTEENTH AMENDMENT TO THE UNITED STATES
CONSTITUTION. BY THE INTRODUCTION . OF A
PHOTOGRAPH OF CH TAKEN AT THE HOSPITAL THE DAY
AFTER SHE GAVE BIRTH
| This- error was prgserVed by Hughes’s objection at the bench when the
| Commonwealth ‘introduced-thé'photograph. VR No. 1: 1/27/1 2; 01:14:06-01:15:20. .
Hughes pointed out that the issue was how CH looked when Appellant was around her,
which was only a fhree day period nine Il;lonths before, and certainly not how she looked
_in ﬁe hospital. Appellant further argued that the pic@es of CH in the hospital with her
child would be too prejudicial, adding that they don’t accurately depict-how she would
have looked at the time of the sexual encounter. Id.

The court overruled Hughes’s objection and p.ermitted the Commonwealth to
introduce the photograph of CH, t_aken at the hospital the day_r aﬂer the birth of the child
which resulted from the sexual encounter with Hughes. It showé CH holding the child
and wearing no makeup; which she confirmed in her teétimony. She testified that she
normally wore makeup, and that she was wearing some wpen she first met-and had sex
w*ith—Hughes. Id. 01:34:12. There is no doubt the phdto did its inténded job: it isA
incontrovertible fhﬁt she looks like a very young child in the photo, obviously under age,
just as the Commonwealth planned for the jury to coﬁclude. It is highly unlikely that
anyone could have mistaken her for a 16 year old from that photo. This photo alone is

" ample explanation of why the jury did not accept the testimony of either CH, that she

- thought Hughes believed her-when- she told him she was 16, or the testimony of Hughes

that he did in fact believe her.




However, the issge for the jury to determine wa's not hqw CH looked in the
hospital after giving birth: the issue was how she looked when Hughes had been with her,
nine months previousty, when she wz;s wearing makeup and u'ymg to pass hergelf off as
being 16 years old.

- It is indisputable that the pictures of CH in the hospital with her child did not
accurately depicf how she looked at the time of the sexual encountgr with Hughes, which
was when the alleged crime occurred. The entire purpose of the photograph was to show
CH i the helpless, totally defenseless, .and highly prejudicial position of a hbspital bed,
with no makeup, and no intention to pass herself off as being 16 years ol&. It also had”the
ad&ed benefit to the Commpnweaith of showing the unintended consequeﬁces of
Hughes’s séxual folly. If the photo accurately reflected the v.vay CH looked on the day of '
the sexual encounter, the only decision fot the jury to ha\.fe made would have Beén to
name a foreperéon. | |

The law is well established that for a photograph to be admitted into evidence it
must have somé probative value. Wager v. Commonwe&lth, 751 S.W.2d 28, 31 (Ky.
1988). Even then, it is still not édmissible unless it is detem:u'ned that the prejudicial
effect does not outweigh its probaﬁve valué. Otherwise the photograph is not admissible.
KRE 403. Clay v. Com_n_zonwealth, 867 8.W.2d 200, 204 (Ky. App. 1993). In response tou. |
Hugheé's objection to the photo, the trial court simply stated, "Well, I don’t thmk he’s
denying that he fathered this child, so I don’t see how that could be prejudicial to him.”
The trial court did ﬁot weigh the probative value and the prejudicial effect of the photo_,
as requjred by KRE 403.. The court did not see any ﬁreju_dic’e to Hughes to even compare

- with any probative value. In addition, the court did not state what probative value the - g
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i}hotographs had.

The court failed to realize that the issue was not fatherhood at a11 The issue was
| whether CH successfully passed herself off to Huéhes as being 16 years old, as she told
him she Waé. Whe_ther she gave birth, or even became pregnant as a result of the sexual
‘encountéi','is not an element of the crime with which Frughes was charged, had no |
relevance, and was beyén& doubt extremely prejudicial.

The _majority Opinion of the Court of Appeals merely gave lilﬁ service to the
weight rule, simply concluding that since CH was nine months older in thé picture, “If
anything, a photograph taken that much later could only have benefitted Hughes because
of the added maturity of neﬁﬂy another year of age.” This perceived truism is belied by
the photo and the faqts. The dissenting Opinion states the problem perfectly:

Hughes was charged with second-degree rape. While Hughes presents
several issues which may have resulted in error, I address only the
admissibility of a photograph of C.H. in the hospital holding a child

- because of its clear inadmissibility and resultant reversible error.

I agree with Hughes that the relevance is minimal (lack of make-up and in
a hospital bed holding her child) and that the prejudice resulting from
introduction of the photograph is extreme and reversible error. First, if the
intent of introducing the photograph was to show how C.H. appeared on
the date she and Hughes had sex, then the lack of make-up would certainly
be a relevant factor. Curiously, make-up often has the effect of making the
old look younger and the young look older. C.H. wearing makeup on the
date in question would likely make her appear older and the introduction
of a photograph to the jury of C.H. without makeup would, in ail
likelihood, give her a younger appearance. This is particularly relevant in
light of the defense put forth by Hughes concerning his belief of C.H.'s
age on the date of their encounter. If the purpose of the photograph was
to show how C.H. appeared when encountered by Hughes, the photo
presented a picture of C.H. that could only be viewed as far from the
truth. Thus, both its relevance and probative value was minimal. This
photograph should have been excluded because of minimal relevance and
because the probative value was clearly outweighed by the extreme undue
prejudice to Hughes; failure to do so resulted in reversible error.




Second, C.H.'s newborn child is included in the photograph. There is no
contention that a sex act did not occur, so how could the fact that a child
was born from said act be relevant to the elements of a rape charge? To
the contrary, I do understand how a jury would be extremely prejudiced
toward Hughes as a result of a child born of their brief encounter.
(Dissenting opinion, page 15. Emphasm added)

. In fact, the law is quite clear that pregnancy resulting from a charge of rape is not
relevant to prove that a rape occurred when that is not the issue. In Romans v.
Commonwealth 547 S.W.2d 128, 130 (Ky. 1977), this Court stated:

It was preJudlclal error also to allow proof that as a result of
the rape upon her Doris Burnett had conceived and given birth
to a child. No one questioned the fact that she had been raped.
The question being tried was whether Romans was the guilty
party. That pregnancy ensued from it was utterly irrelevant
and obviously calculated to incite the jury, a plain case of
reckless overkill.

The same is true here. The only question for the jury to determine was whether he
was believed that CH was 16 at the time of the sexual encounter. That pregnancy ensued
from the sexual encounter was “utterly irrelevant and obviously calculated to incite the
jury, a plain case of reckless overkill.” Id. The definition of relevant, as set forth in KRE
401, 18 that “‘relevant evidence’ means evidence having any tendency to make the
existence of any fact that is of consequence to the determmatwn of the acmm more
probable or less probable than it Would be without the cwdencc (Empha31s added)
Clearly, whether or not CH became pregnant, or gave birth, was of no consequence to the
determination of whether Hughes believed that CH was 16 years of age 9 months before
the birth. The fact that CH became pregnant and especially that she gave birth, does not
make it more or less likely that Hughes did not believe that CH was 16 yéa.rs old at the

time of the sexual encounter. Romans, supra. The trial co'urt,,and the majority opinion of

the Court of Appeals, failed to appropriately consider the rules of evidence as they
| 6




applied in this case.

The 14% amendment to the United States Constitution specifically requires that
every accused person is entitled to a-“funde.a.mentailly fair trial,” and the failure to so
provide is reversible error. Hughes was clearly denied a fundamentally fair trial when the
juxy was shown the highly prejudiciél photograph of CH Very‘ shortly aﬂe; having given
birtli, which included the picture of the newborn child as the fruits of the sexual
encounter. |

The concept of fundamental faimess bas been applied in many cases, both
criminal and civil. The simplest statement of ﬁm&amental fairness as a constitutional
concept is stated in Perkins v. Northeastern Log Homes, 808 S.W.2d 809, 816 (Ky.
1991): |

Fundamental fairness is part and parcel of the concept
underlying the rights guaranteed to us by our Constitution; and,
conversely the various sections in it protecting individual rights
from legislative interference cannot be understood or applied
without reference to fundamental fairess. _

For exdmple, in Perry v. Commonwealth, 390 S.W.3d 122 (Ky. 2012), this Court
held the requirements of due procéss and ﬁmdamc_antal fairness in certain circumstances
can require that a criminal defendant be allowed to have é witness against him
- independently examined by a psychiatrist or psychologist. Discussion of this concept is
also found in Mack v. Commonwealth, 860 S.W.2d 275 (Ky. 1993), where this Court held
that the defendant was entitled, as a matter of “due process and fundamental fairness,” to
have a psychological or psychiatric examination of the prosecuting witness under the

facts of that case.

The same concept of fundamental unfairess is discussed in Clarkv.




Commonwealth, 223 S.W.3d 90, 96 (Ky. 2007), where this Court stated that generaliy'a
defendant’s prior bad acts are inadmissible because findamental faimess. requires that the
accused Ee tried only for the particular crime for which he is charged. Essentially, '
fimdamem.:al fairness in this area reqm:res that a jury’s verdict be predicated on the
particular crime chérged in the indictment ;nd not prior bad conduct dovetailed to the
charged offénse with the effect of emphasizing a general criminal disposition. See Payne
v Tennessee, 501 US 808, 825 (1991) citing Darden v. Wainwright, 477 US 168, 179 —
183 (1986) for the proposition that when a state CO‘IUIt admits evidence “so 'unduly
pre.judi.cial that it renders the trial fundamentally unfair, the due process clause of the
14th amendment provides a mechanism for relief.”

There can be no do_ubt that the photograph herein was so unduly prejudicial that

the trial was fundamentally unfair and the due process clause requires reversal.

ARGUMENT TWO

HUGHES WAS DENIED DUE PROCESS OF LAW UNDER THE
FOURTEENTH AMENDMENT TO THE UNITED STATES
CONSTITUTION BY THE REFUSAL OF THE TRIAL COURT TO
PERMIT HIM TO CALL AN IMPORTANT, RELEVANT WITNESS,
THEREBY DENYING HUGHES HIS RIGHT TO PRESENT A DEFENSE
This issue was preserved for review by a discussion in chambers where the court
aﬁd the Commonwealth asked Hﬁghes what the witness would say, and ultimately the
court refused to permit Hughes to call the witness to testify. VR No. 1: 1/27/ 12; 2:44:50.
When CH testified, she admitted that she had told Hughes that she was 16 but

denied tél]ing anyoné else that she was 16. During a recess after the Commonwealth

closed, the attorneys and the judge went into chambers. Cou.nsel for Hughes stated there -
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W('are some things to which he thought the Commonwealth might object. VR No. 1:
-1/27/12; 02:39:02. The Commonwealth thén brought up a police detective who had first

' invesﬁgéted another boy, Brian Reynolds, with respect to the fatherhbod of the child
.involved herein, and asked if Hughes intended to call that detective. Counsel for Hughes
explained the detective would testify that CH had admitted to-him (the detective) that she
had told the other boy that she was 16. A 1eﬁgthy discussion ensued after which the court
prohibited Hugheé from calling the officer to festify. | |

COMMONWEALTH: I see that you have Detective Billy Summers here,
and Detective Summer investigated a case involving —
DEFENSE: Brian Reynolds.
COMMONWEALTH: Brian Reynolds, who was another perv who had
allegedly had sexual intercourse with CH. And it goes to my motion that
you’ve already ruled on, judge. [The rape shield law] - :
DEFENSE: But what I'm asking about is not any of the sexual stuff — it’s
that C.H. told; C.H. said earlier I’ve not told anyone else I was sixteen,
He’s going to testify that she told him [that] she did tell Brian Reynolds
that she was sixteen. It goes to (1) her credibility that she testified to on

- the stand, and (2) that she’s going around telling everybody that she’s

. sixteen to appear older. Id. 02:40:00. .
COMMONWEALTH: Here’s the deal, judge. She admitted that she —
what the detective will testify to is she, she turned in this thing, I think this
was all the patemnity, that he was the first name she gave, was this Brian
Reynolds. And, uh, he started investigating into it and he said, my god,
you’re only twelve years old, and she said, well I told him I was sixteen.
The same as she said in this case. Id. 02:40:32. She told...in her testimony
she admitted that she told the defendant she was sixteen.
JUDGE: S0, how are you going to be able to get that in without bringing -
in why he was investigating?
DEFENSE: It doesn’t matter why he was mvestlgatmg, well it rmght, but
Judge: (inaudible) investigating a sexual act?
DEFENSE: Well I'm not going to ask about that,
JUDGE: Tell me how you’re going to ask it. Id. 02:40:58.
DEFENSE:-Did — have you previously spoken with C.H.- and he has- and
did she tell you that she told Brian [Reynolds] that she was sixteen? And
she did, and that’s all I’m going to ask him, is that she told Brian she was -
sixteen, and she told it to law enforcement. She admitted that.
Judge: And you’re not gomg to ask anything about why he was
mveshgabng‘? ‘




DEFENSE: Not why he was investigating or — maybe why she was- why
she was talking about it, or any of those —Id. 02:41:34.
COMMONWEALTH: And you’re going to leave that jury guessing,
judge. Why he’s involved, they’re going to say who’s Brian [Reynolds],

. what’s he got to do with all this? They’re not going to undérstand it. I
mean she already admitted — I don’t understand why it’s such an important
- part for the defense. She already admitted she told Ethan she was sixteen. [
just think it’s-

Judge: So what’s really the zelevance of her telling somebody else she was
sixteen? Other than — well she did testify that she didn’t tell anybody else
—1Id. 02:42:04.

COMMONWEALTH: He just wants the jury to know she slept around. I
mean that’s if.

DEFENSE: You can’t ask him that.

COMMONWEALTH: Well 1 know but—

JUDGE: (inaudible) ke gets to impeach her.

DEFENSE: There’s a lot to impeach her with.

COMMONWEALTH: What are you trying to impeach her on?
DEFENSE: Well that she — that she never tells anyone else that she’s
sixteen. And if she’s going around telling people she’s sixteen — .
COMMONWEALTH: Why is that even relevant if she admitted that she
told him she was sixteen?

DEFENSE: Well I just — it further reinforces the impression that

she is in fact sixteen, at least as far as Ethan —

JUDGE: The defense is what he actually believed. She said she

told him she was sixteen. So why would it matter what she told

somebody else? How is that relevant? Id. 02:43:00.

DEFENSE: Well she, she didn’t testify — it’s also relevant fo her
credibility today.

COMMONWEALTH: I can give you that judge, I think she’s lying. And I
think: she lied about —

JUDGE: So you think she lied when she told him she was sixteen?
DEFENSE: (laughing) She didn’t lie about that.

COMMONWEALTH: That’s what I think. And I think she’s lying about
saying she saw this other boy and told him she was sixteen. She’s trymg to
protect him. Like she tried to protect her momma.

JUDGE: (sighs) Id. 02:43:50.

COMMONWEALTH: I'm just very concerned about the jury starting to
speculate about her prior sexual history when he’s not impeaching her on a
" crucial point. .

JUDGE: Based on the fact that the defense is what he actually believed
and she’s admitted, or testified, that she told him she was sixteen, and =~
there’s no other connection between him and this Brian {Reynolds], you’re
not going to have any witnesses say Brian [Reynolds] told him that she
told him she was sixteen, correct? There’s no other connection other than
what she told Detective Summer she told him, Brian [Reynolds]. Id.

10




02:44:50. Now, I’'m going to have fo rule that you cannot present that.
Unduly prejudicial, has no relevance to this issue. So what’s next?

The court's last comiment, that it has no relevance to this issue, is difficult to
understand. As everyone in the court system knows, the jury does not have to believe the

testimony of any one person, and can believe anything it chooses. “It is the privilege of

the jury to believe the unbelievable if the jury so wishes." Taylor v. Commonwealth,

995 S.W.2d 355, 361 (Ky. 1999).
‘The Court of Ap:péals agreed with the trial court, stating:

The jury was aware that police had conducted an investigation
into the case after social services discovered that C.H. was
pregnant at the age of twelve. Under those circumstances,
testimony by an officer related to interviewing a young man
other than Hughes would clearly imply promiscuity on her

- part—ithe very result that is forbidden by the statute.

Furthermore, C.H., Hughes, and several other witnesses
testified that C.H. had told Hughes that she was sixteen. C.H.
was not on trial. The issue was Hughes's belief. Whether C.H.
had told others that she was sixteen was irrelevant to his
belief. One of Hughes's witnesses testified that she believed
C.H. was sixteen, and another of his witnesses testified that
C.H. often told people that she was sixteen. The substance of
the testimony was, in effect, presented to the jury without any
implications that C.H. was sexually active other than her
relationship with Hughes. Opinion, page 2. (emphasis added)

This reasoning is flawed on several points. First, of major significance, the
Opinion totalty mjssed the fact that the detective would testify that CH was the one who
told him (the detective) that she had told the other boy she was 16, not that the othér boy
had told the detective. Nor was Hughes planning to call the other boy. The jury woﬁld

never have known that the detective had interviewed the other boy. Therefore the

conélusion reached by the Court of Appeals was fatally flawed by its inaccurate
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statement of the facts.

Second, that it was a police officer who testified th'atl she had told him she had |
told soreone she was 16 could be handled careful;y to avoid the goﬁclusion everyone
assumed the jury would reach. No one needed to ask why the detective was Questioning
her. A general question could have been asked conceming whether she had admitted to
 him that she had ever told anyone that she was 16. |
In add1t10n, it is common knowledge that the pol1ce talk to victims and potential
. witnesses when a charge is brought There is no basis to assume that the Jury would
somehow make the impossible leap that the detective was trying to determine who the
father was, raﬁa than simply investigating this charge against Hughes. The clear
implication would have been that the detective was simply checking out Hughes’s
ahcaQy sfated defense. The Commonwealth always calls police officers to testify in
criminal trials, so the fact that the police were interviewing a victim where the defense
was a belief she was 16 would have zero implications of her having sex with everyone
she had told she was 16.

Furthermore, the Court of Appeals, like the lower court and the Commonwealth,
emphasized that others had testified that CH had told them she was 16 with no sexual
implications. Yet no one seemed to recognize the inconsistency of that fact with the
assumption that the jury W(;uld'necessarily jump to the conclusion that she had sex with
the other boy if she had told him she was 16. In fact, the jury may have concluded, and
rightly so, that sﬁe merely attempted to pasé herself off asi 6.with evefyone, boy or girl.
Yet, both courts and the Commonwealth focused on sex as the only conclusion the jury

"~ would reach if the j Jury was told that she had told another boy she was 16. Clearly, that
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conclusion is unjustified.

It is also important to recognize that jurors, in general, accept'_th'e testimony of
police officers much more readily than that of tce;n age friends of either Hughes or CH.
ﬁerefore, the fact that there was testimony from Vother young péople‘ that she had said
she was 16 does not offset the importance of having a police officer testify to the fact that
she told him she had told someone other than Hughes that she was 16. Itis a virtual
certainty that a police detective would have more credibility with the jurors thaﬁ the other
teenagers who contradicted Cﬁ.

“"The point is that Hughes had the right to impeach CH, to show that she 1ieci under
oath to this jury. Both couﬁs ignored the significance of impeaching her. It could well
have affected the jury’s deliberations in other areas, such as the photo discussed in the
previous argument. She admitted that she was wearing no makeul—) in the hospital photo.
Of great significance, however, is her testimony that she was wearing only eye n;akeup
when she met Hughes. The majority Opinion pointed that out in discussing the
| admissibility of the photo. Opinion page 4,

' However, the jury could well have questioned her truthfulness about how much
makeup she was Weaﬁng on the night they met, if they had proof, through the detecﬁve,
that she had lied in her testimony that she had told no one eise she was 16. For sorheone
who appeared to routinely try to pass herself off as 16, it is more than possible; and
highly likely, that she did Weaf more makeup than eye shadow most of the time.

ﬁowever,_ the elephant in the room on the rape shield issue is her own succinct
testimony of what happened on the very night she met Hughes for the first time.

— Tesfifying that her mother was in a nearby room, CH told the jury that she left her oWn
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bed, went to the couch to sit with Hughes and "One thjng ied to another and we had
sexual intercourse." She further testified that it happened two or three times during the
weekend, with her mother present in the home during the entire time.

Those facts, and the simplicity with which she discussed them, certainly suggests
to any juror who was not aéleep that CH was absolutely, positively, sexually active. The
fact thﬁt the jury found Hughes guilty, and senfenced him to the maximum penalty of 10 -
years, shows beyond the shadow of a doubt that it did not matter to the jury that CH was .
séxually active before Hughes came 015_1 the scene. That was ne\'rer the issue, and the jury,
at leas-t, understc;od it even if the Commonwealth, tﬁe trial court, and the Court of -
Appeals did not. The failure to permit Hughes to call his witness déprived him of the
opportunity to properly impeach the primary witness against him, and therefore denied '
Hughes the right to present his defense in violation of the due process clause.

| For the Court of Appeals to rule that it was irrelevant for Hughes to support his
testimony with that of a police officer is beyond credulity. Both the Co;ﬁmonwealth and
the court argued that since CH‘adn_ﬁttéd that she told Hughes she was 16, nothing else
was relevant. Never mind the fact that she denied having told anyone e]sé she was 16, a
point on which even the court acknowledged Hughes had the right to impeach her with
this testimony. Id. 02:42:30.Then the qid court's reasoning shifted to. the conclusion that
the evidence was unduly prejudicial to the Commonwealth. In fact, impeaching the
Commonwealth's most essential witness is neither "unduly ﬁrejﬁdicial“ nor irrelevant.

As shown in ti:le dialogue quoted above, the trial court offered three separate
thgories in su_pport of its nonetheless erroﬁéous ruling: (1} that it was cumulative, since

CH had already admitted that she told Hughes that she was 16. In essence, the court was
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saying that Haghes could say nothing else on the subject, and present no Witnesses to
support his testimony. Such a ruling is impossible to support. In fact, the DNA evidence
in this case was completely cumulative, and was not admissible under the theory used by
the Commonwealth or the court. Fafhe_rhood was not part of the offense. Sex with a
minor under 14 was the offense. Both admitted it. The Commoﬁwealth was permitted
ﬁnfettered use of prejudicial, cumulative evidence, Whjle. Hughes was permitted none: (2)
that it was unduly prejudi_cial to the Commonwealth. A frial is a ba‘lctle,‘a war bétween two
factiong, each trying to parry and thrust tﬁroughout the procéédiﬁgs with the intent of
harming the other side with its evidence, ultimately With the goal on each side to win the
war. It is true that it would hurt the Commonwealth for Hughes to have a police detective '
support his position that CH had told other boys that she was 1‘6. This WO'l.ﬂd lend |
credulity to the fact that she routinely passed herself off as being 16, and further that it
was apparently believable to more than just Hughes. |

(3) That it was not relevant evidence. It certainly was relevant for Hughes to
.‘ establish that CH lied under oath in court, and that she routinely passed herself off as
being 16 years old. This testimony would have significantly impacted the jury's decision
- whether Hughes belie&ed'that she was 16 years old. The possible harm expressed by the
Commonwealth and the court was ﬁ1at this evidence might make the jury speculate ﬂfl?,t
perhaps she was sexually active.

of course, neither the court nor the Commonwealth could understand that passing
one’s self off as being older than orie truly is does not prove sexual activity. There are
- many reasons why people do just that. She may have siniply w_anted to be accepted by

older persons of her acduaintanceﬁ She had several older female friends whose ages she
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gave as 17,. 18, and -19. Id. 01:35:40, The first time she spoke to Hughes on the telephone
she was with an 18-year-old girl, Brittany, who was actually a witness in the trial.

Many younger people attempt to fit in with an older, perhaps “'cooler,” crowd.
Another common practice in trying to preve one is 16 years old is to be permitted to drive
a car ana even to get a driver’s license. It is well known that collége students, as well as

_ young military personnel, try to prove they are 21 years old in order to purchase and
drink ajcoholic beverages. No oné attempts to obtain ID showing their age as 16 so that a
boy will have sex with them. There are many reasons why a young pérson may try to
appear more mature in the presence of older people other than being sexually active.

Both the trial court and the Court of Appeals failed to recognize a defendant S
n'éht to‘lmpeach a witness. Th.lS Court in Holt v. Commonwealth, 250 S.W.3d 647, 653
(Ky. 2008), made it very clear that impeachment isj very-im'portant, saying:

Assuredly, witness credibility is always a probative issue in
any case. The right to impeach a witness to show bias or
prejudice is fundamental to a fair trial. Williams v.
Commonwealth, 569 S.W.2d 139, 145 (Ky.1978) (citing
Davis v. Alaska, 415 U.S. 308, 94 S.Ct. 1105, 39 L.Ed.2d 347
(1974)). Likewise, the right of a criminal defendant to
disprove the testimony of an unfavorable witness is a practical
analog to the right of confrontation. See Adcock v.
Commonwealth, 702 S.W.2d 440, 441 (Ky.1986). In that vein,
the United States Supreme Court has held that a criminal
defendant states a violation of the Confrontation Clause by
showing that he was prohibited from engaging in otherwise
appropriate cross-examination designed to show a prototypical
form of bias on the part of the witness, and thereby “to expose
to-the jury the facts from which jurors ... could appropriately
draw inferences relating to the reliability of the witness.”

Delaware v. Van Arsdall, 475 U.S. 673, 680, 106 S.Ct. 1431,
1436, 89 L.Ed.2d 674 (1986) (quoﬁng Davis, 415 U.S. at 318,

94 S.Ct. at 1111).
Here, the jury needed to be exposed to the fact that CH had lied to them about not
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telling anyone else, other than Hughes, that she was 16 years old. It was a crucial part of
the defense case that CH attemptedrto pass herself off as being 16 years old, and
ﬁrecluding Hughes from impeaching hér on this point was a denial of due process and
denied him a fundamentally fair trial, as stated ix Holt, supra, and the cases cited therein.

The faflacy in the reasoning of the court and the Commonwealth is easily seen by
comparing the ruling not fo permit Hughes to call Detective Summer to testify, with the
trial court’s ruling to permit Hughes to call his other potential witness, a juvenile with the
moniker Stretch McNary, who was deposed in chambers.

Unfortunately, the jury never got to hear Stretch testify because the court and
Commonwealth apparently scared Hughes's counsel into thinking Stretch would help the
Commonwealth. Neither thé court nor the Commonwealth had a problem with Stretch
testifying that CH told h1m she was 16 years old, despite the fact that both the court and
the Commonwealth had said just moments earlier that to havé the detective testify that
CH had admitted that she had told another boy that she was 16 years old {(not Stretch)
would suggest that she was sexually active. Following the pseudo-deposition of Stretch
conducted in chambers, the following discussion occurred: |

COMMONWEALTH: I’'m not absolutely jumping up and down opposing '

him, your honor. I think he helps the Commonwealth, to be honest with

you. : .

JUDGE: Well, I think I’'m going to let him testify, since she did - he’s

going to testify that she told him she was sixteen. It goes to credibility.

You know, based on what he said here, he doesn’t say anything about

having relations, that was a one-time thing, he was intoxicated, he does

say it, but he talked to her and he thought she was younger. I can see it

could be a double-edged sword. But that’s your call. Let you call him if

you want to. Ii’ll be your decision. VR No. 1: 1/27/12; 03:10:31.

(Emphasis added.)

Neither was the police ofﬁcer going to testify that the other boy had sex with CH,
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but the reasoning by the Commonwealth and the court was exactly ﬁle opposite for the
two-witnessés. However, the attorney for Hughes simply decided not to call Stref[:ch to
testify, apparently based upon the conclusions of the court and the Commonwealth that
Stretcﬁ might help the Commonwealth.

This demons&ates that the basis for the C_omﬁmnwealth’s objection, and for the
court's ruling, was simply that in their view one witness would have hurt the
Commonwealth (the detective), and the other (Stretch McNary) might help the
Commonwealth. While it is underétandable that the Commonwealth would try to help
itself by whatever.means necessary to keep a witness off the stand who might hurt its
case, the éourt is supposed to be a _neutralrparty. By ruling that Hughes could not call the
detective to say essentially the same thing as Stretch, only minutes before the
Commonwealth said it thought Stretch might help the Commonwealth and ha(i no
objection to his testimony, the court prevented Hughes from presenting a defense. When
th_r:: court evaluated the testimony of Stretch that CH had told him she was sixteen, the
court stated it “goes to credibility,” which was contrary to its reasoning moments before
concerning Detective‘Summer’s testimony. Further, the court stated that the fact thét this
WitI;CSS (Stretch) “doesn’t say anyﬂljz_lg about relations” meant tlAlat. tﬁe Jury would not

' think she was sexually active just because she lied about her age. This reasoning was
completely absent when the court and Commonwealth considered the testimony of the
détective, which would have been virtually identical to that of Stretch McNary.

It has long been a violation of the Fourteenth Amendment to the United States
Constitution to prevent a defendant from presenting a defense. The United States

. Supreme Court discussed it in Washington v. State of Texas, 388 U.S. 14, 19 (1967),
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holding:

The right to offer the testimony of witnesses, and to compel their
attendance, if necessary, is in plain terms the right to present a defense,
the right fo present the defendant’s version of the facts as well as the
prosecution's to the jury so it may decide where the truth lies. Just as an
aceused has the right to confront the prosecution's witnesses for the

_ purpose of challenging their testimony, lie has the right to present his own
witnesses to establish a defense, This right is a fundamental element of
due process of law. (Emphasis added.) |

A few years later Chambers v. Mississippi, 410 U.S. 284, 294 (1973) further

explained the right to present a defense with more discussion of what it entails:

The right of an accused in a criminal trial to due process is, in essence, the
right to a fair opportunity to defend against the State's accusations. The
rights to confront and cross-examine witnesses and to call witnesses in
one's own behalf have long been recognized as essential to due process.
Mr. Justice Black, writing for the Court in In re Oliver, 333 U.S. 257, 273,
68 S.Ct. 499, 507, 92 L.Ed. 682 (1948), identified these rights as among
the minimum essentials of a fair trial:

‘A person's right to reasonable notice of a charge against him, and an
opportunity to be heard in his defense—a right to his day in court—are
basic in our system of jurisprudence; and these rights include, as a
minimum, a right to examine the witnesses against him, to offer testimony,
and to be represented by counsel.’

Yet, what does it mean to a defendant who is required to subject his witness to, in
essence, a deposition in chambers includjng swearing in of the witness-VR No. 1:
1/27/12; 02:54:38- and cross-examination by the Commonweali:h in order to prove his
right to call the witness? |

‘Here the court virtually hamstrung Hughes's deféﬁse by first requiring counsel to
explain to the Commonwealth and the court in -chambers exactly what each person would
say, thén requiring Hughes’s next potential witness to submit to a virtual deposition in
chambers so that his_ testimony could be evaluated by the court and Commo_m&ealth.

There is simply no provision in the law for that procedure. It was done under the guise of
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questiorﬁng how counsel for Hughes could call these witnesses without causing the jury

to think that maybe CH had a sexual history.

In Holmes v. South Carolina, 547 U.S. 319, 325 (2006), the United States

Supréﬁe Court summed it up nicely:

‘Whether rooted directly in the Due Process Clause of the Fourteenth

Amendment or in the Compulsory Process or Confrontation Clauses of the

Sixth Amendment, the Constitution guarantees criminal defendants ‘a

meaningfiil opportunity to present a complete defense.” (citations

omitted).

There can be no doubt that in the instant case Hughes was not given "a -
meaningful 6pportunity to present a complete defense” because the court prevented one
of his witnesses from testifying (Detective Suther), and required a pseudo-deposition of
the other witness in chambers which allowed thga Commonwedlth, out of the presence of
the jury, to develop a weakness in the testimony of the witness. The rape shield law,
which the Commonwealth used to preclude Hughes from bringing out the sexual history
of CH, cannot be used as a weapon to prevent the calling of a witness for other,
legitimate, reaéons, such as impeachment: The court teamed up with the Commonwealth
to question how Hughes could call a witness (Detective Summer) to say thftt she passed
herself off as being 16 without creating the tilought in a juror's mind that she may hﬁve |
been sexually active. Yet moments later, the court and the Commonwealth team up to |
sa{fe that Stretch McNary could testify to the same evidence, because his testimony was
deemed helpful to the Commonwealth,

In the case sub;fudice, the virtual deposition in chambers tevealed possible

weaknesses in the tésﬁmdny of the witness which the Commonwealth thought might be

hélpfui to its side, so the court ruled that Hughes could call the witness. Howevef, his
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relevant testimony was esseﬁﬁall& the same as that of the detective, that CH had told him
she was 16 years. old. There is no significant distinction between the testim(_)n)‘/.of Stretch
and Detectivé Summers, and the fact that the court and Commonwealth thought the
testimony of Stretch might bé helpful to the Commonwealth is not a legal basis to permit
- his' testimony, yet deny the testimoﬁy of the detective.

Hughes was clearly denied due process of law by the entire procedure dreamed up
by the court and the Commo‘rilvwealth to screen Hughes's witnessgs under the fagade of
' prcvenﬁng; a violation of the rape shield law. The refusal of the c;)urt to penmt Hughes to
call his witnesses to the stand to testify in the normal way instead of fch’ciné Hughes to
explain the testimony of each witness in advance, .followed bya deposiﬁon in chambers

and the arbitrary choice to prevent one witness but allow another to testify is a clear

violation of the due process clause under Holmes, supra, Washington, supra and

Chambers, supra. The court thereby deprived Hughes of his Constitutional right to fully

present his defense. Reversal is required.

ARGUMENT THREE

'HUGHES WAS DENIED DUE PROCESS OF LAW UNDER THE

- FOURTEENTH AMENDMENT TO THE UNITED STATES
CONSTITUTION BY THE COURT’S CONDUCTING A PSEUDO-
DEPOSITION IN CHAMBERS OF A DEFENSE WITNESS WITHOUT
THE PRESENCE OF HUGHES.

This error was not preserved by contemporaneous objection, but Hughes requests
this Court to treat it is a palpable error under RCr 10.26.

As mentioned in the previous argument, after the discussion of whether Detective
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Summer could testify, the court permitted the Coxnmonwealth to conduct a pséudo—
deposition in cha.\mbers of another of Hughes’s planned witnesses, a juvenile referred to
as S&etch McNary. However, Hughes was not broughf in for the pseudo-deposition.
When McNary was broué,ht into chambers and the questioning began, it was absolutely
required that Hughes be present. The entire pseudo-cieposition was conducted without his
presence and obviously completely without his knowledgé since it was done at the
suggestion of the court, sua sponte, aﬁer the attorneys were already in chambers. It
became crucial beyond question when the Commonwealth and the court suggested
McNary might be helpful to the Commonwealth, leaving it up to Hughes’s counsel to
decide .Wheﬂ:ler to call the witness, without consultation with Hughes who had not heard -
any of the questioning and was not given any input into the deéision. |

McNary, who was present at CH’s home for part of the night in question, would also
have testified that she told him she was 16 years old. However, after the court permitted
the Commonwéalth to conduct a complete cross examination of McNary in chambers,
complete with swearing in of the witness, the Commonwealfh decided that McNary
might be heli)ﬁﬂ to its side aﬁd did not object to his testimony. The court therefore agreed'
- to permit it, since it would be helpful to the Commonwealth. Part of McNa:ry’s pseudo-

deposition was his testimony that he believed CH when she first told him that she was 16 ,
but when he found out later that she was younger he ilad n(-)thing fu:ther to do with her.
He denied ever having sex with ber, and neither the Commonwealth nor the court was at
all concerned about his testimonjr that she told h1m she was 16. The only difference in
Stretch’s testimony and that of Detective Summer was that the court and Commonwealth

/

thought the former’s testimony, for other reasons, might be helpful to the
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Commonwealth.

Counsel then chose not to call McNeiry, obviously out of the fear that the court and
Commonwealth had instilled in himn that McNary might help the Commonwealth. Since '
. Hughes was not present during the questioning and therefore did not hear any of the
testimony, and was not even present when his attbméy made the decision on his <.)wn.not
to call McNary, Hﬁghes was not able tc; discuss the matter v&;ith his attorney nor even
offer any input into the decision. This constitutional violation was cartastrophic to
Hughes’s chances at trial.

Section 11 of the Kentucky Constitution and the Sixth Amendment of the U.S.
Constituﬁon pfovide that a defendant in a criminal case has the constitutional right to be
present at all crucial stages of his case. RCr 8.28(1) requires that a defendant “shall be
i)resent at every critical stage of the trial.” In Caundill v. Commonwealth, 1-20 S.W.3d
635 (Ky. 2003), the Kentucky Supreme Court held that presence of the defendant was not
required where merely legal arguments were made in pretrial hearings. However, the
Court qualified its holding by saying:

Thus, no evidentiary hearing was held and all of the is.gues addressed were
resolved by legal argument. A defendant is not required to be present -
during the argument of legal issues between court and counsel...A
defendant’s absence means little when, as in the present case, the trial
court’s communication merely involves a question of law rather than fact.

In such a case, a defendant’s presence can be of no help to the defense. Id.,
at 652.

Here, there was an evidentiary hearing which was the issue in Caudill, and not
merely legal arguments. It was virtually a full blown deposition, at which Hughes was
required to be present. His presence would have been extremely helpful in the heariﬁg,

and the decision whether to call McNary to testify. -
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Had this been the usual deposition taken prior to trial, no one would have imagined
conducting it without notifying and s‘ecuring the presence of the defendant. Of course, the
pseudo—depdsition&ﬁ-chambers to allow the Commonwealth to grill the witness in
advance was completely improper in the first place, but leaving Hughes in the courtroom
instead of in chambers where the questioning was conducted was an even more egregious
error. The United States Supreme Court has explained that a defendant has a right to be -
present “whenever his presence has a relation, reasonably substantial, to the fullness of
his opportunity to defend against the charge...and it is a condition of Due Process to the
extent that a fair and just hearing would be thwarted by his absence.” Watkins v.
Commonwealth, 105 S.W.3d 449, 452,453 (Ky. 2003). Certainly a fair and just hearing
* was thwarted by Hughes’s absence.

' McNary was Hughes’s friend, and Hughes obviously knew McNary better than his
attorney did. He should have been present during the pseudo-deposition so he would be
in a position to assist his attorney in making the decision whether to call McNary to
testify. With two paifs of ears listening, the testimony could have been better analyzed.

Rejecting Hughes’s argument that he was required to be present during the pseudo-
deposition, the Opinion of the Court of Appeals stated, page 4:

However, McNary's testimony diredtly contradicted Hughes's '
arguments. McNary said that C.}H. did not act as if she were
sixteen and that he thought she might have been fifteen at the-
most. Therefore, Hughes's counsel declined to present
McNary to the jury for the obviously prejudicial impact that it
would have produced. Hughes does not offer any proof of
how his presence would have caused a different outcome.
(Emphasis added)
It is true that Hughes cannot offer proof to this Court that his presence would .

have caused a different outcome. This holding by the Court of Appeals-essentially
Y




| overrules the Constitutions of both Kentucky and the United States. If that is the test to be

: foﬁowe& in cases relating to a defendant's presence at cru_ciai stages there would never be
a reas;on to bﬁng a defendant to court for an arraignmént, preliminary hearing, or virtually
anything short of a trial. Rarely, if ever, could preof be offered on appeal, following

conviction by a jury, to show a difference in the outcome would have resulted had the
accused been brought to his arraignment, his preliminary hearing, or even an actual

deposition.
This Court in Price v. Commonwealth, 31 $.W.3d 885, 892 (Ky. 2000), stated the

law clearly:

This right [of a defendant to be present at all critical stages] is
protected not only by RCr 8.28, but also by the Fifth, Sixth
and Fourteenth Amendments of the United States Constitution
and Section 11 of the Constifution of Kentucky. Ilinois v.
Allen, 397 U.S. 337, 338, 90 S.Ct. 1057, 1058, 25 L.Ed.2d
353 (1970) (“[o]ne of the most basic rights guaranteed by the
Confrontation Clause is the accused's right to be present in the
courtroom at every stage of his trial”); Snyder v.
Massachusetts, 291 U.S. 97, 107-08, 54 S.Ct. 330, 333, 78
L.Ed. 674 (1934), overruled on other grounds, Malloy v.
Hogan, 378 U.S. 1, 84 S.Ct. 1489, 12 L.Ed.2d 653 (1964),
(“the presence of a defendant is a condition of due process to
the extent that a fair and just hearing would be thwarted by his
absence”); Carver v. Commonwealth, Ky., 256 5.W.2d 375,
377 (1953) (“[t]his court has long recognized the importance
of the constitutional right of the accused to be present with his
counsel] at all stages of a trial”).

The bill of rights declares “That in all criminal prosecutlons
the accused hath the right to be heard by- ‘himself and counsel.

~ Theright ... necessazily embraces the right to be present
himself ... at every step in the progress of the trial, and to
deprive him of this right is a violation of that provision of the
fundamental law just quoted. :

The presence of the accused is not a mere form Itisofthe
very essence of a criminal trial not only that the accused shall
be brought face to face with the witnesses against him, but
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also with his triers. He has a right to be present not c;nly that
he may see that nothing is done or omitted which tends to his
prejudice, but to have the benefit of whatever influence bis
presence may exert in his favor.

The psendo-deposition in this case was as critical a stage as it gets, including the
trial itself. McNary was Hughes’s friend, and Hughes knew him better than his attorney,
the Cémmonwealth, or the judge and should have been present duﬁng the formal
questioning. lIt.Wﬁs the same as being present when a witness tesﬁﬁes in a trial. If Hughes
mﬁst now offer proof that it would have made a differeﬁce in the outcome, how many
actual trials would have different outcomes with the defendant being present for the trial
as opposed to being left at the jail? Here Hughes would have been in a position to assist
his attorney in both questioning the witness and making the decision whether to call
McNary to testify. It is certainly a reasonable conclusion that his presence could have
made a significant difference. Contrary to the statement by the Court of Appeals in its
Opinion, McNary did not “directly contradict” Hughes mérely by saying CH didn’t act
16, and he thought she might have been 15 at the most. That testimony, taken out of
context and ignoring other testimony of McNary, would actually have been very helpf_ﬁl
to Hughes m showing that CH did not always look like the photo discussed in argument
1.

ARGUMENT FOUR

HUGHES WAS DENIED DUE PROCESS OF LAW UNDER THE
FOURTEENTH AMENDMENT TO THE UNITED STATES. .
CONSTITUTION BY INSTRUCTION NUMBER I WHICH
IMPROPERLY TOLD THE JURY THAT THE BURDEN OF PROOF FOR
THIS DEFENSE WAS ON HUGHES. :

. This error was not preserved for appeal but Hughes requests this court treat it under
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the palpable error rule of RCr 10.26. Instruction Number III provided:

Although you may believe from the evidence beyond a reasonable doubt

that Ethan Hughes engaged in sexual intercourse with [CH] and that [CH]
was less than fourteen (14) years old, and would otherwise be guilty of -
rape in the second degree under instruction number II, if you believe from
the evidence that he believed she was at least sixteen (16) years of age,

then you shall find him not guilty. You shall consider what he actually
believed and not whether it was a reasonable belief. The burden of proof
Jfor this defense is on the defendant. TR 124. (Emphasis added.)

Except for the final sentence, the above instruction is the instruction provided in

Cooper, Kentucky Instructions fo Juries, (Criininal) sec. 4.33 (rev. 4% ed. 1999).

However, the final sentence which tells the jury speciﬁqélly that "the burden of proof for
this defense is on the defendant" is not included 1n Cooper's and is not appropriate.

The Court of Appeals, in its opinion, virtuallj ignored the emi:hasis placed on the
burden of proof by the addition in the instruction telling the jury that the burden of proof
was on Hughes. The court simply stated that the instructions followed the commentary,
then concluded, “The jury had the choice to believe hu:n or not to believe him, and they .
chose not to believe hlm There was no error committed by the court.” Opinion, page 5‘,
6. | |

It is true that the jury did not believe him, but it is also true thét the jury did not
believe CH either when CI-I stated that she thought Hugheé believed her when she told

-~ him she was 16. A guiity verdict from a jury generally means that the jury d1d not agree
with the defense theory of the case, whether it was testimony of the defendant, his
wimesses_; or merely arguments. That does no£ mean there can be no error committed in a
case merely beéause the jury did not believe the defense or its wiﬁmsses. The Court of

Appeals did not address why it was necessary or correct to add the final sentence to the

. instruction, when it is not in Cooper’s model instruction.

27




KRS 510.030 entitled "Defenses” provides:

In any prosecution under this chapter in which the victim’s lack of consent
is based solely on his incapacity to consent because he was less than
sixteen (16) years old, mentally retarded, mentally incapacitated or
physically helpless, the defendant may prove in exculpation that at the
time he engaged in the conduct constituting the offense he did not know of
the facts or conditions responsible for such incapacity to consent.

The error of putting into the instruction that the burden of proof is on the

defendant is exacerbated by the focus throughout the trial by the Commonwealth on this
point. The Commonwealth began in the voir dire to emphasize Hughes’s burden of proof -
for his defense. VR No. 1: 1/27/12; 10:02:00. Following the improper instruction, the

‘burden of proof became the entire theme of the Commonwealth’s closing argument from

" the opening minute. After pointing out that the evidence for its own burden of proof was

completely undisputed, it switched to Hughe's’s burden of proo.f and continued unabétéd
on that theme. Id. 06:17 04, Typical was this closing comment, made while pointir;g ata
- photograph of CH projected on the screen (see Argument 1): “I méa.n really, guys. Think
a‘bc‘)ut. it, that’s his burden. Don’t put that burden on us. That’s his burdt_eﬁ-to prove that he
thought that girl was 16.” Id. 06:21:40.

The prejudice from the continued harping on Hughes’s burden of proofis
_ uitiniately demonstrated by a note sent out by the’ ju1_'y in which it askéd if the burden of
| proof for Hughes’s defense was beyond a reasbnable' doubt. Id. 07:26:23. After
discussi_on with the attorneys, the court informed the jury that the burden of proof was a
"preponderance of the evidence" and this was a lésser-burden of proof than reasonable
doubt. Id. 07:28:45.

However, the pi‘opgr instruction for the jury as provided by Cooper's would not

have included the last sentence quoted above which told the jury that the burden of proof |
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was on Hughes. This improper sentence buttressed the improper statements by the
Commonwealth throughout, including his entire closing argument, and ultimately was
responsible for the verdict. |

There is no authority for the inclusion in the instruction on this defense to tell the
jury that Hughes has the burdén §f proof for the defense. The insfruction in Cooper's,
which the court followed until improperly adding the egregious final sentence, simply
‘tells the jury "if y.ou believe from the evidence that he beliéved she was at least sixteen
{16) years of age, then yoﬁ shall find .him not guilty." Cooper’s, supra. The instruction

should have ended at that point, and the jury could have determined "from the evidence"

o

~ whether it "believed" that Hughes "believed" that CH was at least 16 years of age.
The question of the burden of proof in various defenses has been brought up in

many cases. In Brown v. Commonwealth, 555 S.W.2d 252, 257 (Ky. 1977), the Court

diécussed a disﬁnction befwe‘en statutes which simply provide a defen_se,. énd stafutés

- which provide that a defendant may prove such element in exculpaﬁon of his conduct:

Whatever may be its other infirmities, Mullaney v. Wilbur, 421 U.S. 684,
95 S.Ct. 1881, 44 L.Ed.2d 508 (1975), does not stand for the proposition
that the prosecution is required to produce evidence negating every fact
and circumstance that could serve either to reduce the degree of or to raise
an absolute defense to the crime charged. Once there is evidence sufficient
to create a doubt, yes then the state has the burden of proof and there must
be an instruction so casting it. This is true of every defense excepting -
those which the statutes provide may be proved by the defendant “in
exculpation of his conduct.” KRS 500.070. When a defense is presented in
the form of an instruction on a lesser offense, there is an instruction to the
effect that if the jury finds the defendant guilty but has a reasonable doubt
as to the degree, it must find him guilty of the lesser. Under no
circumstances does a defendant have the burden of proof, as in the.
instance of the Maine statute inveolved in Mullaney. (Emphasis added)

The matter of burden of proof and defenses is sef forth in KRS 500.070:
(1)  The Commonwealth has the burden of pfoving every element of
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the case beyond a reasonable doubt, except as provided in subsection (3).
This provision, however, does not require disproof of any element that is
‘entitled a "defense," as that term is used in this code, unless the evidence
tending to support the defense is of such probative force that in the
absence of countervailing evidence the defendant would be entitled to a
directed verdict of acquittal. ' ' '

(2)  No court can require notice of a defense prior fo trial time.

{3)  The defendant has the burden of proving an element of a case only
if the statute which contains that element provides that the defendant may
prove such element in exculpation of his conduct.

Despite the fact that subsection (3) states that the defendant has the burden of
| ptoving an elemerit where the statue provides that he "may prove such element in
exculpation of his conduct,” how that burden is dealt with in the courtroom is a different”

matter. The commentary explains:

The second type of defense that will be given general use in the code is
described in subsection (3). In addition to requiring that the defendant
raise a defense that is so designated, this subsection requires that he
establish'it to the satisfaction of the jury. With this procedural device, it is
possible to cast upon a defendant a reasonable burden of proof in
situations where it would be inequitable to require the state to disprove a
fact beyond a reasonable doubt. An example of such a defense is insanity,
as defined in KRS 504.020.
This section does not change prior law. Previously there were elements of
- a case upon which a defendant had merely the burden of going forward
with evidence, i.e., a duty to introduce such elements as issues in the case.
Subsection (1) does not attempt to deal with the matter of when that duty
is satisfied. Similarly, there were elements of a case upon which a
‘defendant had the burden of proof, i.e., a duty to persuade the jury that the
elements exist. Subsection (3) does not affect the manner in which juries
 are instructed as to such elements. This is a matter peculiarly for the
courts to resolve, as has been the case under pre-existing law.

Clga:rly, the commentary shows that juries are not to be instructed about the shift
in the burden of proof for such defenses, which is consistent with the instruction in
Cooper’s. If the jury had never been informed, either in the voir dire by the
Commonwealth, in the closing arguments, or in the instructions, the jury could simply
havé détermined in its collective mind whether it "b_élieved" that Hughes "believed" that
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CH was 16. By introducing the concept of burden of proof, the jury was comi:letely
misled on the issue. Th';e instruction in Cooper's unmistakably shows it is simply a matter
of whether the jury _"beﬁeires" that Hughes thought she was 16, based on the evidence
presented. There can be no question tﬁat it was palpable error under RCr 10.26, since the
jury showed its importance by asking the question concerning the burden of éroof. It was
a denial of Due Process t-o so inform the jury, and must result in reversal.

CONCLUSION

" -Based on the foregoing,' Hughes requests this Honorable Court to reverse his

conviction herein.

Res%ubmiﬁed, .

GENE LEWTER ~ v
‘ ASSISTANT PUBLIC ADVOCATE
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